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AN OVERVIEW OF
TITLE IX'S APPLICATION
TO STUDENT-ON-STUDENT
SEXUAL HARASSMENT AND
SEXUAL VIOLENCE

This Presentation Will , .,

+ Explainthe importance of addressing sexual herassmentand
violence .

« Provide information on Title IX’s prohibition on scxual
harassment and violence

» Define sexual harassment, which includes sexual violence

» Describe a school’s required response to student-on-student
sexual harassment or violence

+ Explain schools™ procedural requirements under Title 1X

s Describe appropriate education and prevention programs
and strategies

#“Provide examples:of remedies




IMPORTANCE OF ADDRESSING
SEXUAL HARASSMENT AND
SEXUAL VIOLENCE

According to a study on sexual assaults on
college campuses:

s 20 -25% of women are victims of rape or
attempted rape during their time in college.

« Approximately 6.1% of men experience an
attempted or completed sexual assault while
in college.

- The Campus Sexal Assault Study Iinal Report
(Krebs, Lindquist, Warner, Fisher, & Martin, 2007)

In 2009, college campuses
reported nearly 3,300 forcible
sex offenses as defined by the

Clery Act.

- U.S. Department of Education, Office of
B dary Education, S y Crime Statistics, available
at hitp:f/wvnw2.ed Imins/lead/safely/ciminal2007-09.pdf
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9 out of 10 college victims of
completed and attempted rapes
knew their attacker.

- The Sexual Victinzation of Catlege Women
(Fisher, Culien & Tumet 2000)

On average, at leéast 50% of sexual
assaults of college students
involve the use of alcohol or other
drugs by the perpetrator, victim, or
both.

(Krebs ¢1 al.; 2007); dlcohol-Related Sixual Asslt: A
Cantmoyy Froblem dmong Gollege Sudents (Abbiy, 2002) .~ .-

"”; : Sexitaﬁfiol'cncé{is'iiqti’éo]étediofcﬁllé@ S
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v During the 2007-2008 school year, there

were 800 reported incidents of rape and
attempted rape at public high schools.

+ During the same time period, there were
3,800 reported incidents of other sexual
batteries at public high schools.

+ Inddieutars gfSchosi Criye:and .Sé]e;y;'jﬂ!@
T {Simone Robeng, e/ &f, 2010) . -
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POSSIBLE EFFECTS
OF SEXUAL HARASSMENT OR
SEXUALVIOLENCE

» Jeopardizes students’ academic achievement

« Undermines their physical and emotional well-
being

» Sexual assault victims are more likely to suffer
from depression, post-traumatic stress
disorder, to abuse alcohol and drugs, and to
contemplate suicide,

TITLE IX PROHIBITS
SEXUAL HARASSMENT AND
SEXUAL VIOLENCE

Denr Colleague Letter

In April 2011, the Office for Civil Rights
issued a “Dear Colleague” letter explaining to
schools, colleges, and universities their
obligations, under Title IX, to take immediate
and effective steps to eliminate sexual
harassment, including sexual violence.




TITLE IX

o Title IX prohibits sex-based discrimination in
education programs and activities receiving
federal financial assistance.

» Title IX applies to all public and private
educational institutions receiving federal
financial assistance.

» Sexual harassment, including sexual
violence, is a_form of sex discrimination
covered by Title IX.

EDUCATION PROGRAMS AND
ACTIVITIES

+ “Education programs and activities” includes allof a
school’s operations, including school-sponsored
activities or travel that occor away from school,

« Title IX's protection applics to third parties who
participate in a school’s education programs or
activities. Examples include:

= A high school student participating in a college’s
recruitment program

+ A visiting student athlete
+'A visitor in a college’s on-campus residence hall

SUPREME COURT DECISIONS

Supreme Court deisions dealing with Title IX
and sexua] harassment of students in private
lawsuits for monetary damages:

+ Gi 3 Visis do
524 U.S. 274 (1998).

» Davis v. Momros County Bd, Of Educ., 526 U.S,
629 (1999). :




OCR ENFORCEMENT

» This presentation discusses standards
applicable to OCR’s administrative
enforcement in cases raising sexual
harassment and sexual violence issues.

« It does not address standards applicable to
private Title IX lawsuits for monetary
damages.

SEXUAL HARASSMENT
DEFINED

WHATIS SEXUAL HARASSMENT?

» Conduct of a sexual nature:

« That is unwelcome, and

» Denies or limits a student’s ability to
participate in or receive the benefits, services
or opportunities of the school’s programs or

activities,

« This includes sexual violence,
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CONDUCT OF A SEXUAL NATURE
De!ermikning whether conduct is-of a sexual nature is
very fact specific, but‘examples may include:

» Unwelcome sexual advances
+ Requests for sexual favors

- Comments about an individual’s body, sexual activity
or sexual attractiveness

= Scxually suggestive touching, lecring, gestures,
sounds, comments, or displays of'sexually suggestive
ohjects

CONDUCT OF A BEXUAL NATURE,
cont'd,

Such conduct also may be criminal in
nature, such as:

» Rape
s Sexual assault

+ Sexually motivated stalking

HOSTILE ENVIRONMENT

« Requires assessment of whether conduct is
sufficiently serious to deny or limit the student’s
ability to participate in or benefit from the
school’s program,

« A school has a duty to take prompt and cffective
action to stop the harassment/violence, prevent its
recurrence, and remedy its effects if the school
knew or should have known of the misconduct.

+ A school’s obligation may be triggered by sexual
harassment orviolence that occurred off school
grounds if it creates a hostile environment at
school.

&=




DENIES OR LIMITS

To determine whether the conduct denies or limits
benefits or services, consider:

» The conduct from subjective and objective perspectives
» Whether conduct is sufficiently severe or serious
+» Effect of the conduct on the student’s education

+ All other relevant circumstances, such as:
type, frequency, location, and duration of conduct;
number of students involved; and the relationship/roles
of the parties

DENIES OR LIMITS, cont’d.

« Often, “harassment” is thought of as a series of
cvents, or a patiern of conduct. However, schools
must weigh all the relevant facts in a given situation,
including the severity of the conduct.

» The more severe the conduct, the less the need to
show repeated incidents.

« Sexual violence is a severe type of sexual harassment.

The Dear Colleaguc letter clarifies that a single
incident of rape is sufficiently severe to create a
hostile environment.

NOTICE

A school has notice if a responsible employee
knew, or in the exercise of reasonable care
should have known, about the
harassment/violence.

Examples of notice:

+ A student complained to a teacher or filed a Title IX
grievance.

« Parents contacted the principal or a teacher.

+ A staff member witnessed the harassment.

+ The media reported about an incident.

+ The harassment is widespread, openl) practiced, or
- well-known to students and staff




HOW MUST A SCHOOL RESPOND
TO STUDENT-ON-STUDENT
SEXUAL HARASSMENT OR

SEXUAL VIOLENCE?

SCHOOL'S RESPONSE

» Once a school has notice of possible sexual
harassment or violence, it must;
« take immediate and appropriate steps to investigate
or otherwise determine what occurred; an

- take prompt and effective steps reasonably
calculated to end any harassment or violence,

= What constitutes a reasonable response to
information about possible sexual
harassment or sexial violence will differ
depending on the circumstances,

SCHOOL'S RESPONSIBILITIES
» Interim measures during investigation

« If the school determines sexual harassment or
violence has occurred, it must take reasonable,
timely, age-appropriate, and effective
corrective action tailored to the specific
situation.




RESPONSIBILITIES, cont’d.
Appropriate steps include:

» Ending the harassment or violence

+ Eliminating any hostile environment that has
been created

» Preventing any further harassment or violence

« Preventing retaliatory actions

CONFIDENTIALITY

Schools should obtain the consent of a complainant
(or the student’s parents) prior to investigating a
complaint.

In any investigation or proceeding, partics’ names
and allegations should be kept as confidential as
possible.

If a student asks that his/her name not be revealed,
the school should take all reasonable steps to ;
investigate and respond to the complaint consistent
with that request, so long as it does not prevent the
school from responding effectively and preventing
harassment of other students.

PROCEDURAL
REQUIREMENTS UNDER
TITLE IX




PROCEDURAL REQUIREMENTS
Title IX requires schools to:
= adopt and publish a policy against sex
discrimination

» designate at least one employee to coordinate and
carry out Title IX responsibilities

» adopt grievance procedures providing for prompt
and cquilable resolution of sex discrimination

NOTICE OF NONDISCRIMINATION

+ Each school district, college, and university must
publish a notice of nondiscrimination stating that
it docs not discriminate on the basis of sex in the
education programs and activities that it operates.

« The notice must be widely distributed to students,
- parents; employees, prospective students and
employees, and other relevant individuals.

DISSEMINATION OF
NONDISCRIMINATION NOTICE
« There are many methods by which a school, college or
university should disseminate its notice.
+ The Dear Collcague letter suggests that the notice be:
~ prominently posted on school websites;
» posted at various school or campus locations; and

» included in electronic and printed publications that
provide information on the school’s services and
policies, such as employee or student handbooks,




TITLE IX COORDINATOR

« A school district, college, or university must notify

all students and employees of the name or title and
contacl information of the designated Title IX
coordinator,

‘The coordinator’s responsibilities include oversight
of all Title IX complaints and addressing any patterns
or systematic problerns that arise during the review of
such complaints.

TITLE IX COORDINATOR, cont’d.

» Title IX coordinators must be trained on what
constitutes sexual harassment, including sexual
violence, and the school’s grievance procedures.

s Title IX coordinators should be available to meet
with students as needed.

» Title [X coordinators should not have other job
responsibilities that create a conflict of interest.

GRIEVANCE PROCEDURES

The elements for determining if grievance
procedures are prompt and equitable include
whether procedures:;

» Provide for notice of procedures, including where
complaints may be filed, to students and employces

+ Apply to sexual harassment, including sexual
violence, by cmployees, students, and third parties

« Provide for adequate, reliable and impartial
investigation, including opportunity to present
witnesses and evidence

=B



GRIEVANCE PROCEDURES, cont’d.

» Have designated and reasonably prompt
timeframes for major stages of the
grievance process

+ Provide for notice to parties of the outcome
« Provide assurance that school will take

steps to prevent further harassment/violence
and to correct its effects if appropriate

e — - e - ———l
EXPLANATION OF ELEMENTS

The Dear Colleague Letter provides more
detailed guidance on four of the elements
used to determine whether a school’s
grievance procedures provide for a
“prompt and equitable” resolution of sex
discrimination complaints.

NOTICE OF GRIEVANCE PROCEDURES
» Grievance procedures should be:
» Writlen in age-appropriate, easy-to-understand language
+ Prominently posted on school websites

« Sent electronically to all members of the schoo!
community

» Available at various locations throughout the school or
campus

+ Summarized or included in major publications, such as
handbooks, codes of conduct; orcatalogs

awiE
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ADEQUATE, RELIABLE, AND
IMPARTIAL INVESTIGATION

» Sexual harassment or violence complaints may allege
criminal conduct. In such cases, schools should:

» Inform the complainant of the right to file a
criminal complaint, and not discourage him/her
from doing so

» Conduct its own Title IX investigation, regardless
of the status of any criminal investigation, and take
immediate steps to protect the victim and the
school community

ADEQUATE, RELIABLE, AND
IMPARTIAL INVESTIGATION, cont’d.

» A school may have an agreement or memorandum
of understanding with local law enforcement
agencies concerning criminal student conduct, If so,
the agreement should allow the school to:

« Meet its obligations under Title IX
» Notify victims of their Title IX rights

« Take interim steps to ensure the safety and well-
being of the victim and the school community

ADEQUATE, RELIABLE, AND
IMPARTIAL INVESTIGATION, cont’d.

» A school’s grievance procedures must use a
“preponderance of the evidence” standard to
investigate and resolve complaints.

« This means that, to find a violation, the school must
find that sexual harassment or violence more likely
than not occurred.

» Schools may not use a “clear and convincing”
standard,




ADEQUATE, RELIABLE, AND IMPARTIAL
INVESTIGATION, cont’d.

+ The school fnust provide both paities with #h equal opportunityto.
present witnesses and evidence, and {o hive similarand timely
access to any information {o be used at the hearing.

If the school allows lawyers to participate at any stage of the
proceedings, then both parties must be permitted to have a
lawyer.

.

*

Schools should provide an appeal process, and must do so equally:.
for both partics. |

Anyone involvediin the grievance procedure must‘bc ! ~
appropriately trained on handling sexual harassment and violence
_complaints; :

*

DESIGNATED AND REASONABLY
PROMPT TIME FRAMES
« Gricvance procedures must spcpif'y the time frames
for all procedural major stages, including when:
= The school will complete its full investigation

= Both parties will receive a response regarding the
outcome of the complaint

» The parties may file an appeal

» The grievance procedures must also provide a
process for extending timelines.

» Both parties should be given periodic status updates,

NOTICE OF OUTCOME
» Both partics must be.notified, in writing; of the outcome
of the complaint, and of any appeal.

» FERPA allows all institutions to disclose to the
harassed student information about a sanction imposed
upon a student found to have engaged in harassment,
when the sanction dircetly relates to the harassed
student.

s The Clery Act requires, aid FERPA allows,
postsecondary institutions lo inform both partics of the
outcome and related sanction of any disciplinary
proceeding alleging a sex offense.




EDUCATION AND
PREVENTION

EDUCATION AND PREVENTION

o Schools should take proactive measures to
prevent sexual harassment and violence from
occurring.

» The Dear Colleague letter suggests that
schools implement preventive education
programs on sexual harassment and violence
and provide victim resources and services.

EDUCATION AND PREVENTION, cont’d.

» These programs should:

« Explain what constitutes sexual harassment and
sexual violence, and what to do if it occurs

= Describe the school’s policies and disciplinary
procedures related to sexual harassment and
violence

- Describe consequences for violating the school’s
policy

= Provide information to encourage reporting sexual
violence

r
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REMEDIAL ACTION

REMEDIAL ACTION

» Schools may need 16 take intérim steps before the
investigation is complete,

+» Schools should protect against, and be ready to
address, retaliation.

« Remedial action should be tailored to the specific
facts of the case,

- POSSIBLE REMEDIES
Remedial measures for the complainant might include:

» Ensuring the complainant and alleged perpetrator
do not attend the same c]_asses

+ Moving the complainant or alleged perpetrator 1o
another school or residence hall

» Providing an escort for moving between
classes/activities

» Counseling and/or medical services

» Academic support services, stich as tutoring

2




POSSIBLE REMEDIES, cont'd,

Remedics for the school population might include:

-

Counseling or other victim services to all students
affccted by sexual harassment or violence

-

Designating a counseling center employee to be “on
call” to assist victims of sexual harassment or violence
whenever needed

Training for the Title IX coordinator and other
employees who deal with sexual harassment and
violence complaints

.

« Title IX training for school law enforcement unit

POSSIBLE REMEDIES, cont'd.

Remedies for the school population might include:

« Developing and distributing materials on sexual
harassment and violence

» Ensuring communication between Title IX coordinator
and school’s law enforcement

« Conducting “climate cheek™ to assess effectiveness of
efforts
» Assessing student activities for compliance

+ Submitting copies of all gricvances and investigation
materials to OCR

OTHER INFORMATION AND
RESOURCES




The Clery Aet

» Administered by the U.8, Depattment of Education’s
Office of Postsecondary Education

« Compliance required for all postsecondary

institutions that participate in federal Title 1V student
aid programs

» Scparate and independent from institution’s Title IX
responsibilities

» Compliance is an ongoing cobligation.

The Clery Act, cont'd,
» Requires colleges and universities to:
* Give timely warnings of crimes that represent a
threat to the safety of students or employees.

+ Make campus security policies public,

= Colleet, repont; and disseminate crime data to the
campus community and to the U.S; Department of
Education.

RESOURCES
+ 2011 Sexual Violenee Dear Colleagne Leétter f
201104041

+ Resources for Addressing Sexual Harassment

& ffasie ’ 3

» Guidance on grievance procedures

s The Office of Safe and Drug Free Schools at the U,
‘Dcpartmcn; of Education




RESOURCES, cont’d

» Clery Act:
httpi//vvww2.ed.gov/adming/lead/safety/campus.html

« Department of Justice:

» Community Relations Service - wyww.usdof.gov/ers/
+ Office for Victims of Crimes - iiftp://w ww.ove.gov/

+ Office on Violence Against Women -

hitos/www.ovwsdolgov/

« FERPA:
= Family Planning Compliance Office at the U.S. Department
of Education -

hituilhwwonduedoviollespen/euld/fuco/udexchm]

How to contact OCR [FIELD
OFFICE]:

Office for Civil Rights
U. S. Department of Education
[ADDRESS]
|[ADDRESS|
|[PHONE NUMBER]
TTY: . [TTY NUMBER]
Fax: [FAX]
E-mail: [EMAIL]

OCR website: W, e g




TECHNICAL ASSISTANCE EVALUATION FORM
U.S. Department of Education, Office for Civil Rights

Docket # xx-xx-xxx Proactive X Reactive _ Case-Related

Presentation Delivered An Overview of Title IX’s Application to Student-on-Student Sexual
Harassment and Violence.

Date September 30, 2015

OCR Office Chicago, IL

Presenter (s) Camille D. Lee; Marcela Sanchez-Aguilar
Venue Indianapolis Marriott East

Audience Indiana School Safety Academy

Please circle the appropriate number using the scale below:

Strongly Agree 5
Agree 4
Neither Agree nor Disagree 3
Disagree 2
Strongly Disagree 1

1. The main points of the presentation were clear
5 4 3 2 1
2. The presenter was well organized
5 4 3 2 1
3. Questions from the audience were addressed in a courteous and professional manner
5 4 3 2 1
4. The presentation expanded my knowledge of the subject area
5 4 3 2 1

Comments

Name (optional)

Organization (optional)

Paperwork Burden Statement

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless such
collection displays a valid OMB control number. The valid OMB control number for this information collection is 1800-0011.
The time required to complete this information collection is estimated to average 5 minutes, including the time to review
instructions, search existing data resources, gather the data needed, and complete and review the information collection. If you
have any comments concerning the accuracy of the time estimate(s) or suggestions for improving this form, please write to:
U.S. Department of Education, Washington, D.C. 20202-1100. If you have comments or concerns regarding the status of
your individual submission of this form, write directly to the Office for Civil Rights, U.S. Department of Education, 400
Maryland Avenue, S.W., Washington, D.C. 20202-1100.
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